
uezria Gzra

3-11¥ ( 3-fCfR;r ) coT chi lO 614,
Office ofthe Commissioner (Appeal),

tjiti z1 sf fl ti , 3-Pfrc;r 3-1 11m I c>1 '4, 31<01€Il
Central GST, Appeal Commissionerate, Ahmedabad

R1vat arua, Isa mrr, 3rrarar$) 3#II 3o89. .· ., ·
CGSTBhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 · : · ··

. Ee 07926305065- e:~~cftl07926305136 , · . ·::

110N

RKET

DIN: 20220364SW000000C445

fl lz
c!J ~~: File No: GAPPL/COM/STP/1491/2021-APPEAL / l'?/?5~;.19-

~~~Order-In-Appeal Nos. AHM-EXCUS-002-APP-80-202.j-22
~Date: 17-03-2022~ ffl cB1' moo Date of Issue 21.03.2022".•?:.,,.
snrga (r4ta) rt ufRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

0 Tf Arising out of Order-in-Original No. GST-06/REFUND/32/AC/JRS/KHOD,AJl/2020-21~:
23.03.2021, issued by Assistant Commissioner, CGST, Division-VI, Ahmedabad-Northz~ ....

314"1c1cbcif cbT ~ ~ -qm Name & Address

1. Appellant

Shri Khodaji Chunthaji Thakor
47-8, Safal Vivaan, Phase I, 8/H Maruti Suzuki Arena,
Off S.G. Highway, Gota, Ahmedabad - 382481

2. Respondent

The Assistant Commissioner, CGST, Division-VI, Ahmedabad.;North ·
th Floor, BD Patel House, Nr. Sardar Patel Statue, Naranpura,Ahmedabad-380014

0
al{ arf gr oral amt arias 3ra mar & it as se mgr uf zuenferf ft

sal; Ty gr 3f@rant at sr@a znr gnterv me wga "cbx "fl"cITTff % I .·,_,,

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India :

(«) ab€ta sn« zyca 3rf@fr1, 1994 #t er sraa ta sag ng cit. aRqiar err at
"\j'q-tTRf er qg # iafa gnterv an4a sen fra, ad iv#R, f@a iata, Tula
fcr:rrT, aheft ifha, ta ta ra, ir mf, { fa4t: 110001 cBl" cB1' fl 7

~ I
.1' ~~ ' .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

(ii) 'lifq 1=fTc1" cB1' 6fA m ca w# arR arar fat qvsrI n arr arr i zu
fat qosIr aw quern # ca a um s; mf , a fa8 qasrIr n suer ii a? ag f@#t

i za fa5at qaer '< if "ITT 1=fTc1" 61 4fan a tr g& st I

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of proces5-ing of the goods in a
se or in storage whether in a factory or in a 1,,varehouse.
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(cfi) 'l'.fffi1 aa fa4t I, ur rag Pillffact lffiYf -qx m lffiYf * fc!Pil-lf01 ii suzhir gjca aoa ma u snar
grcen # Rdz ami "GITma are fa zig zm gar Ruff &

(A) In case of rebate of duty of excise on goods exported to any count.!)' or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if saraa #l snr«a yea # rat a Rrg u sq@l #fee mru al nu{&sf arr u# zr er vi
Ru 4arfa arrzgaa, 3r4ta arr afa crr x=r=n:r -q'{ m ~ lf fctro.~drf.2) 1998 t1m 109 ~
fga fag ·g "

(c) Credit of any duty allowed to be utilized towards payment of,_ excise duty on final
products under the provisions of this Act or the Rules made there·.·under and ._such order O
is passed by the Commissioner (Appeals) on or after, the date a_ppqjnted under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3llTl'C'f) Pilll-11c1c1l 2001 Ru g siaf« faff 7rain gg-8 ii' err ~ ii'.
4fa arr?gr # 4f mer hf Rea a 8 ma # fl per-arr vi 3r#tr an?r at at-al 4Rail # er
Rra a4a fau stat arfegl a# er arr z. #r grflf a aiafa err 35z # feufRa. #t k 4raraaare1 &ms arr # ,f ft gt#t aRg1 ";

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should als·o b.$ accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RRau 3rat k mer usi viaa a Garg qt a ww a gt at qt 2oo/-4rat #l G;
3it gt ica va cara a uznt "ITT 'ITT 1000 /- cITT ~~ 'cITT \ilW I ··_,, . .

The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

0

tr zyca, ab4ra Una zeas vi ara 3rfl#tr znnf@rawa wR 3r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 c#'r m 35-#1/35-~ *~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3cfctfB-!Rsla qR'i:,\-§ct 2 (1) cf) ll ~~ ctm cffl' 3r8)a, rail a mavr zre, ta
Gara gen ya hara 3r9la -mrnf@raw (Rrec) #t uf?a 2tau f)fear, 3raral # 231IT,

?.:
• . f'

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

___,,,+h han as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadrupli_cate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, ·\:2001 and shall be
accompanied against (one which at least should be accompanied bY a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public s_ector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·, _;._.

,°
(3) zrfe za srr i a{ sn?sit arrt it & at re@tr Te silt a fg ht ar yrari ssjri
ir fcRlT urn afRg z rs4 ala gy sf fa fu&r rat arf a aa # fg zaenRerf ar9l#tu
nnTf@raw at qa rate z 4tul t ga a4aa fhzr mar &j
In case of the order covers a number of order-in-Original, fee for e.~ch 0.1.0: should be
paid in the aforesaid manner not withstanding the fact that·the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrarau zgca rf@frr 497o zrer visit@er #l rgqP--1 # siafa Re#ifa fagrur sa sr«a T
qe 3a zqenfe,fa Rvfr uf@rant a am2gr vet at ya ff T .6.5 ha a Ir4ru ye
Rea an star afey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

0

(5)

(10)

z sit via@er muai at Riaur av4a fruii #t al #fl en 3naff fan urar ? it «ft zge,
it; Tr<a zre i aas ar41tu nrnf@ear (ar4ffafe) fr, 4gs2 # ffea &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

vi yca, hr qryeas vi hara ar@tr =nnf@raw (fre), a 4R aft # m i
as{car #iar (Demand) g& is (Penalty) nT 10% qasa aat 3r@art? 1 zrifn, 3f@ramqasrr 1ots
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a#c4hrseq greens 3it tarah 3iaiia, gnf@ gar "a±car# aia"(Duty Demanded) 
(i) (Section) mg 1D haffauft'r;
(ii) fc:l<:rr ;JTc,fcH=!o'rcR:~ cBl° uft'r;
(iii) r&dz@z fezrif ahzn 6 h arr2zr if@.

I

For an appeal to be filed before the CESTAT, 10% of the Duty &Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted 'that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) _and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xiii) amount determined under Section 11 D;
(xiv) amount of erroneous Cenvat Credit taken;
(xv) amount payable under Rule 6 of the Cenvat Credit Rules.

s sr 32r ah ,f 34l qi@au h mar si grean 3rear gens zr au faff@a l al 'CRfcTT fcITTl" iJN ~

h 10%pra u 3#l srz haa avs Rafa t avs h 1o%par w sr as4 I
In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
y alone is in dispute."
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ORDER IN APPEAL

This appeal has been filed by Shri Khodaji Chunthaji Thakor, 47-B, Safal

Vivaan, Phase-I, Behind Manon Auto Link, Off S. G. Highway, Goto,

Ahmedabad-382481 (hereinafter referred to as the 'appellant')ogoinst Order

In-Original No. GST-06/REFUND/32/AC/JRS/KHODAJ/2020-21 dated 23-03-2021

(hereinafter referred as "impugned order") passed by the Assistant

Commissioner, CGST, Division-VI, Ahmedabad North Commissionerate

(hereinafter referred to as the 'adjudicating authority').

2. The facts of the case, in brief, are that the appellant had filed a refund

claim for an amount of Rs. 3,13,531/- on 27.01.2021, which was charged and

recovered from them by the builder towards Service Tax [as per Receipt No.

05 dated 14.09.2016] in respect of residential unit at Duplex No. 47, B Safa I

Vivaan, Phase-I, S.G. Highway, Ahmedabad purchased from the said builder.

lthas been contended that as the Building Use Permission (BU permission) had

already been issued on 21.10.2014 by the Competent Authority in respect of

the said residential unit and accordingly, it was claimed that as the said
residential unit was purchased after issuance of BU permission, as such no

Service Tax was payable thereon.

2.1 The adjudicating authority while considering the refund application

submitted by the appellant, found the claimant eligible for the refund under

the provisions of Section 11B of the Central Excise Act, 1944 made applicable

to service tax matters vide Section 83 of the Finance Act, 1994 read with sub-
. section (3) & (5) of the Section 141 of the Central GST Act, 2017 and

accordingly, sanctioned the refund claim amounting to Rs. 3,13,531/- to the

appellant vide the impugned order under Section 11B of the Central Excise

Act, 1994 made applicable to service tax matters vide Section 83 of the
Finance Act, 1994. However, as regards the claim of the appellant for interest

thereon, the findings of the adjudicating authority as per para-20 of the

impugned order are as reproduced below:
"20. I find that Section 11BB clearly and categorically specified that if any

duty ordered to be refunded under sub-section (2) of Section 11B is not

refunded within three months from the date of receipt of the application

under sub-section (I) of Section 11B, there shall be paid to the appellant
interest at the notified rate from the date immediately after the expiry of three
months from the date of receipt of such application till the date of refund of

such duty. The significant words are "expiry of three months from the date of

receipt of such application". In the instant case, the said claimant has filed

Page 4 of 12
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application of refund on 27.01.2021 and as per the provision of Section I 1B,
the same is required to be sanctioned within three months from the date of

filing refund claim. I therefore find that Section 11 B and 11 BB of Central Excise

Act, 1944 are statutory legal binding provisions, as such the same can not be

overlooked under.any circumstance. As such I do not find any justification of

granting interest in this regard."

3. Being aggrieved by the impugned order, the appellant has filed the

present appeal, requesting "to issue necessary directions to the adjudicating

authority to calculate interest on Rs. 3,13,531/- being the amount of refund

from 14.09.2016 (date of deposit) to 05.04.2021 (date on which refund

sanctioned was deposited in their bank account) as directed by Delhi High

0 Court and@ 9% as held by Telangana High Court in WP No. 5980/2017. The
grounds of appeal filed by the appellant are briefly reproduced under the

following paragraphs.

0

3.1 Hon'ble Delhi High Court has vide para 56 of its judgment in the case of

Suresh Kumar Bansal & Others Vs. UOI reported at [2016 (6) TMI (192) Delhi HC]
directed Service Tax department that:

"the concern officer of the respondent No.] shall examine whether

the builder has collected any amount as Service Tax from the

Petitioners defined in Section 65 (105) (zzzh) of the Act and has

deposited the same with the respondent authorities. Any such amount

deposited shall be refunded to the Petitioners with interest at the rote

of 6% from the date of deposit till the date of refund".

3.2 The adjudicating authority has by implications accepted that the claim

is not based on the provisions contained in Section 11B/11 BB of the Act for the

reasons stated below:

(i) The claim has not been submitted before the expiry of one year from

the relevant date, as required under the provisions of Section 11 of

the act. Still the refund claim is entertained thereby meaning that the

adjudicating authority was of a view that the provisions contained in

Section 11/11BB are not applicable.
(ii) In the present case, the application was made on plain paper and

accordingly, neither the claim was submitted in Form-R nor the
relevant documents i.e. Copy of TR-6/GAR-7, PLA, copy of returns
evidencing payment of duty, copy of invoices etc. and documents
evidencing that duty have not been passed on to the buyer etc.

Page 5 or 12
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were submitted therewith. Still the refund claim is entertained thereby

meaning that the adjudicating authority was of a view that the

provisions contained in Section 11B/11BB are not applicable.
(iii) In the instant case, the court has held that the service tax was not

payable; hence it is not the payment of duty, cess etc. Accordingly,

the provisions contained in Section 11B are not applicable.

3.3 In view of the above facts, it is proved that the adjudicating authority

has not treated it as duty or cess by not applying provisions contained in

Section 11 of the act. Hence, it has to be treated at par with Pre-deposits

and the provisions of Section 35F of the act are to be applied. Accordingly,

the adjudicating authority has erred in denying interest on collection of

alleged service tax by the builder and hence it has to be treated at par with

pre-deposit and interest is to be calculated from the date of its payment (i.e.

14.09.2016) to the date (i.e. 05.04.2021) on which refund was deposited by the

department in the account of the appellant.

3.4 Hon'ble Telangana High Court in the case of Vasudha Bommireddy Vs.

Assistant Commissioner of Service Tax in Appeal No. WP No. 5980/2017 in its

judgment dated 20.12.2019 interpreting Delhi High Court's judgment in the
case of Suresh Kumar Bansal & Others Vs. UOI, has directed to refund the

amount deposited with 9% interest from the date of deposit. Since the

Telangana High Court's judgment is latest interpreting Delhi High Court

judgment, it will prevail over the judgment of Hon'ble Delhi High Court so fir

as the date and rate of calculation of interest is concerned.

3.5 Hon'ble CESTAT, Ahmedabad vide para-1 of the Final Order No.

A/10874-1087 6/2019 dated 10.05.2019 has held that "The brief facts of the

case is that the appellant are the buyers of the flat from the builder. The

builder have paid the service tax and collected from the appellants. The

appellants later on found that as per the judgment of Delhi High Court in the

case of Suresh Kumar Bansal & Others Vs. U.0./ [2016 (6) TMI 192 (Del.)] there is

no tax liability on sale-purchase of flat, accordingly the appellants filed refund

claim in respect of service tax borne by them. and paid and collected by the

service provider. The lower authorities though agreed upon the merit that as
per Delhi High Court Judgment, the service tax is not payable but the claim

was rejected for want of various documents such as ST-3 returns of service

der, payment particulars of the service provider etc., therefore the

nts are before us".

Page 6 of 12
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4. In response to the letter dated 09.12.2021 issued to the appellant

informing him for the Personal hearing scheduled on 22.12.2021 in the matter,

the appellant submitted letter dated 15.12.2021 vide which the submissions

made in the Appeal Memorandum have been re-iterated and also

requested to decide their case on the basis of the statement of facts, grounds

of appeal and its enclosures.

0

5. I have carefully gone through the facts of the case and submissions

made by the appellant in the Appeal Memorandum. The issues which require

determination in the case are as under:
Whether the appellant is entitled for interest, from the date of deposit

of such amount till the date of refund sanctioned, in respect of their

claim for refund of Rs. 3,13,531/-, as per the Delhi High Court

judgment in case of Sureshkumar Bansal & Anuj Goyal & Ors Versus

UOI [2016 (6) TMI 192 (Del. HC)] or otherwise?
[ii) Whether the appellant is entitled for interest @ 9% p.a. on the refund,

(i)

as per the judgment of Hon'ble High Court of Telangana in case of

Vasudha Bommireddy Versus Asstt. Commissioner of Service Tax in

Appeal Number-WP 5980/2017 or otherwise?

6. It is observed that the appellant has mainly contended that the refund

0 claim was based on the ruling of the court and not as per the provisions

contained in Section 11 B of the Central Excise Act, 1944. Hence, it was to be

treated at par with 'Pre-Deposits' and the provisions contained in Section 35 F
of the Act are to be applied. Hence, the provisions of Section 11 BB of the Act

would not be applicable and he was entitled for interest from the date of

deposit till the date of grant of refund.

6.1. As regards the contention of the appellant to treat the payment at par
with the 'Pre-deposit' and to apply the provisions of Section 35F of the Central
Excise Act, 1944, I find it is very clear that the provisions of Section 35FF of the

act is applicable only in respect of interest on delayed refund of amount

deposited under Section 35F of the Central Excise Act, 1944, at the time of

filing appeal before the appellate authority. Whereas, in the present case, it is
observed that the interest has been claimed by the appellant in respect of

e amount of Rs. 3,13,531/-, which was charged and recovered by the
uilder as 'Service Tax', for which the refund claim was subsequently filed by

Page 7 of 12
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the appellant before the 'adjudicating authority' on the basis of the ruling of

the Hon'ble High Court of Delhi [2016 (6) TMI 192-Delhi]. Accordingly, I find

that the contention of the appellant to treat the amount of deposit in
question at par with 'Pre-deposit' and accordingly the provisions of Section
35/35FF of the Act to be made applicable on it, is not legally sustainable.

6.2 It is further observed that the appellant has claimed for interest for the

period from the date of deposit of the amount till the date of refund

sanctioned, as granted by the Hon'ble Delhi High Court in case of

Sureshkumar Bansal & Anuj Goyal & Ors Versus UOI [2016 (6) TMI 192 (Del.

HC)], on the premise that their refund claim was filed on the basis of said

judgment of Hon'ble Delhi High Court and not under Section 11/11BB of the

Central Excise Act, 1944. Further, the appellant has also contended for

interest @9% from the date of deposit as per the judgment dated 20.12.2019

of Hon'ble Telangana High Court in the case of Vasudha Bommireddy Vs.

Assistant Commissioner of Service Tax in Appeal No. WP 5980/2017. As regards

the said contention, it is observed as per the facts available on record that

the appellant was neither a petitioner in the W.P. (C) No. 2235/2011 filed

before the Hon'ble Delhi High Court, for which the said judgment has been

delivered on date 03.06.2016 by the Hon'ble High Court nor in the Appeal No.

WP 5980/2017 filed before Hon'ble Telangana High Court, for which the

abovementioned judgment dated 20.12.2019 has been delivered. Hence, the

relief granted by the Hon' ble High Court in Writ Jurisdiction will be available to

the parties to the application. I find that the appellant has been granted

refund as per the legal provisions contained under Section 11 of the Act as

existed during the material time. Further, as per the facts available on records,

the claim for refund was filed by the appellant on 27.01.2021 and the same

has been sanctioned vide the impugned order dated 23.03.2021 i.e. within a

period of three months from the date of receipt of application for refund.

Accordingly, as per the findings at para-20 of the impugned order, the

adjudicating authority has not found the appellant, entitled for any interest

thereon in terms of the provisions of Section 11 BB of the act. Hence, I find that

there is no legal infirmity caused to the appellant.

6.3. As regards the contention of the appellant for consideration of their

refund application and interest thereon, beyond the provisions of Section
on.

11BB of the Central Excise Act, 1944, it is pertinent to mention that Section

Page 8 of 12
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11/11BB are the only provisions under the Central Excise Act, 1944, as made

applicable to service tax vide Section 83 of the Finance Act, 1994 [other than

the provisions of Section 35FF applicable in case of deposit made in

compliance of Section 35F of the Central Excise Act, 1944] , under which the

Central Excise Officers have been authorized to consider the refund

application filed by any person and to pay interest thereon, in case of

delayed refund, under the provisions of Section 11 BB of the Central Excise

Act, 1944. In this regard, it is also relevant to examine the judicial

pronouncements on similar issue to decide the issue in a correct perspective.

6.3.1. The Hon'ble Tribunal, Ahmedabad, in the case of Petronet LNG

0 Limited vs. CC, Ahmedabad [2018 -TIOL-3265-CESTAT Ahmedabad] has

examined the decision of Hon'ble Apex Court in the case of Collector of

Chandigarh vs. Doaba Co-operative Sugar Mills - 1988 (37) ELT 478 (SC) and

came to following conclusion:
"4. We have carefully considered the submissions made by both the sides and

perused the record. We find that the limited issue to be decided by us is,

................................................................ However, the Hon'ble Supreme

Court in various judgments held that all the refund claims of customs and excise

has to be governed by Section 27 of the Customs Act or Section 11B of the

Central Excise Act, 1944. In the case of Collector of Central Excise, Chandigarh

v. Doaba Co-operative Sugar MiIIs - 1988 (37) E.L.T. 478 (S.C.), the Hon'ble Apex

Court held as under :

"6. It appears that where the duty has been levied without the authority of

law or without reference to any statutory authority or the specific

provisions of the Act and the Rules framed thereunder hdve no

application, the decision will be guided by the general law and the date

of limitation would be the starting point when the mistake or the error

comes to light. But in making claims for refund before the departmental

authority, an assessee is bound within four corners of the Statute and the

period of limitation prescribed in the Central Excise Act and the Rules

framed thereunder must be adhered to. The authorities functioning under

the Act are bound by the provisions of the Act. If the proceedings are

taken under the Act by the department, the provisions of limitation

prescribed in the Act will prevail. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. . .. . .. . .. .. .. . .. The

appeal, therefore, has no merits and it is accordingly not entertained and

dismissed. There is no order as to costs."

Page 9 of 12
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From the above judgment, it is clear that even if there is refund of duty which

was recovered without authority of law, the refund made before the

departmental authority, limitation provided under Customs/Central Excise Act

shall be applicable. The Hon'ble Supreme Court has held that authorities

functioning under an Act is bound by its provisions and any refund proceedings

beyond the limitation provided under the Customs/Central Excise Act, the

same can be initiated in the Civil Court.

In the case of Paras

Electronics Pvt. Limited v. UOI - 1996 (83) E.L.T. 261 (S.C.). the Hon'ble Supreme

Court held that customs authorities cannot grant refund, being a creation of

statute they are bound by limitation of Section 27 of the Customs Act.

5. On the analysis of above judgments of Hon'ble Supreme Court, the gist

is that any refund filed before the Customs/Central Excise authorities can only

process the claim under Customs/Central Excise Acts and the departmental

authorities have no jurisdiction to go beyond the provisions made under the Act

and limitations provided under Section 27/Section 11B."

6.3.2. The above judicial pronouncement of Hon'ble Tribunal is of

jurisdictional Tribunal and that it has examined various decisions of Hon' ble

Supreme Court while passing judgement therein. Hence, I find it a settled

position of law that any authority, being creature of statute has no authority

to go beyond the provisions of the Act and accordingly, any refund claim

filed before the Central Excise authorities can only be processed under the

provisions of the Central Excise Act and cannot go beyond the inherent

provisions made under the act.

6.3.3. The relevant provisions of Section 11 BB of the Central Excise Act, 1944

and Notification No. 67/2003 dated 12.09.2003 are also reproduced below:

"Section 11BB. Interest on delayed refunds. 

If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of
application under sub-section ( 1) of that section, there shall be paid to that
applicant interest at such rate, not below five per cent and not exceeding
thirty per cent per annum as is for the time being fixed by the Central
Government, by Notification in the Official Gazette, on such duty from the date
immediately after the expiry of three months from the date of receipt of such
application till the date of refund of such duty :

--- Provided that .
a

' xplanation. - Where any order of refund is made by the Commissioner
Appeals), Appellate Tribunal , National Tax Tribunal or any court against an

Page 10 of 12
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order of the Assistant Commissioner of Central Excise or Deputy Commissioner
of Central Excise, under sub-section (2) of section 11 B, the order passed by the
Commissioner (Appeals), Appellate Tribunal , National Tax Tribunal or, as the
case may be, by the court shall be deemed to be an order passed under the
said sub-section (2) for the purposes of this section.

Notification No. 67 / 2003 - Central Excise (N.T} dated: 12.9.2003

"In exercise of the powers conferred by Section 11 BB of the Central Excise
Act, 1944 (l of 1944) and in supersession of the notification of the
Government of Indio in the Ministry of Finance (Department of Revenue)
No.17 / 2002 Central Excise {NT] dated the 13 May, 2002 (G.S.R 353 (E)
dated the 13 May, 2002), except as respect things done or omitted to be
done before such supersession, the Central Government hereby fixes the rate
of interest at six percent per annum for the purpose of the said section".

0
6.3.4 In the present case, as per the facts available on record, it is

undisputed that the refund claim for an amount of Rs. 3,13,531/- filed by the

appellant on 27.01.2021, stated to be wrongly collected by builder as Service

Tax, had been considered by the adjudicating authority vide impugned order

and sanctioned the said amount to the appellant under Section 11B of the

Central Excise Act, 1944.. Further, it is also undisputed fact that the refund

claim has been sanctioned in the present case within a period of three

months from the date of receipt of application for refund. Accordingly, the

appellant are not entitled for any interest thereon in terms of the provisions of

0 Section 11 BB of the Central Excise Act, 1944.

6.3.5 In view of the discussion above, I find that the adjudicating

authority or the appellate authority, being creature of provisions of the Act,

can not go beyond the provisions of the act and hence, the contention of

the appellant claiming interest for the period from the date of deposit and

@9%, which is beyond the provisions of Section 11BB of the Central Excise Act,

is not legally sustainable. Accordingly, I find that the impugned order passed

by the adjudicating authority is as per settled position of law and legally

correct.

7. On careful consideration of the relevant legal provisions, judicial

pronouncements and submission made by the appellant, I passed the Order

as below:
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(i) I do not find any merit in the contention of the appellant claiming

interest @9% for the period from the date of deposit of the amount

as Service Tax, which is beyond the statutory provisions of Section

11 BB of the Central Excise Act, 1944. Hence, I uphold the impugned

order passed by the adjudicating authority and reject the appeal

filed by the appellant.

8. The appeal filed by the appellant stands disposed of in above terms.

,p,o•
o +Ao-,..+(Akhilesn Kumar)

Commissioner
CGST (Appeals), Ahmedabad

Date: 17 / March/ 2022
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Attestedz-.
(M. P. Sisodiya)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D
To
Shri Khodaji Chunthaji Thakor,
47-B, Safal Vivaan, Phase-L,
Behind Manon Auto Link,
Off S. G. Highway, Goto,
Ahmedabad-382481

Copy to:
1. The Principal Chief Commissioner, Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST,Ahmedabad-North.
3. The Asstt/Dy Commissioner, CGST,Division-VI, Ahmedabad-North.
4, The Assistant Commissioner, System-CGST, Ahmedabad-North.

f":J. Gumd File.
6. P.A. File.

Page 12 of 12


